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IN THE 
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United States Court of Appeals 

For the District of Columbia 


ATLAS MANUFACTURING COMPANY, 
et al. y Appellants 
vs. 

ROBERT W. ASHLEY, Appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


Jurisdictional Statement 

This appeal is from orders of the pre-trial Judge of the 
District Court entering the action filed by appellee as 
settled and dismissed, dismissing appellant’s counter claim 
(R. 52, App. 33), and denying the motion of appellant to 
set the cause for trial (R. 54, App. 34). 

Jurisdiction is vested in the Court below by Section 
11-305, of the District of Columbia Code (1940 Ed.); this 
Court has jurisdiction under Section 17-301 of said Code. 

Statement of the Case 

Appellee, hereinafter referred to as Ashley, filed an 
action for alleged breach of contract claiming appellant, 
hereinafter referred to as Balmer, was indebted to Ashley 
by reason of a breach of agreement in which Balmer agreed 
to share certain commissions with Ashley earned in ren¬ 
dering certain engineering services on behalf of appellant, 


hereinafter called Atlas (R. 1, App. 1). Atlas was sued 
as a body corporate and among other defenses answered 
that it was not a corporation and that the alleged service 
upon it was void (R. 8, App. 6). Balmer, in addition to his 
defense, entered a counter claim against Ashley for an 
amount in excess of Ashley’s claim (R. 10, App. 7 and 8). 
Thereafter, the Court below overruled Ashley’s motion to 
dismiss Balmer’s counter claim. Because of this action 
of the Court, Ashley requested and was granted, leave to 
amend his complaint enlarging his claim (R. 13, App. 10). 
The amended complaint claimed additional commissions 
alleged to have been earned based on a verbal agreement 
between Ashley and Balmer (R. 13,14,15, App. 10,11,12). 
Balmer answered (R. 28, App. 19) pleading release, deny¬ 
ing the alleged agreement and showing that numerous third 
persons had made claim upon him by virtue of assignments 
executed by Ashley. The third persons were impleaded 
(R. 28, App. 19). All have not asserted their claims in this 
action. Numerous pleadings and motions were filed by 
Ashley, but are not considered material to this appeal. 

Pursuant to Rule 16, Federal Rules of Civil Procedure, 
counsel were directed to appear before the pre-trial Judge 
of the District Court. This rule provides: 

“Rule 16. Pre-trial procedure; formulating issues.— 
In any action, the court may in its discretion direct the 
attorneys for the parties to appear before it for a con¬ 
ference to consider 

(1) The simplification of the issues; 

(2) The necessity or desirability of amendments 
to the pleadings; 

(3) The possibility of obtaining admissions of 
fact and of documents which will avoid unnecessary 
proof; 

(4) The limitation of the number of expert wit¬ 
nesses ; 

(5) The advisability of a preliminary reference 
of issues to a master for findings to be used as evi¬ 
dence when the trial is to be by jury; 

(6) Such other matters as may aid in the dispo¬ 
sition of the action.” * * * 
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At the pre-trial conference, an informal colloquy be¬ 
tween counsel and the Court occurred in which counsel for 
Balmer advised the Court that litigation had arisen in the 
State of Florida involving the subject matter of Balmer’s 
counterclaim and that if a compromise with Ashley could 
be made without affecting the Florida litigation, that Bal¬ 
mer would pay Ashley the sum of $5,000.00 (R. 37, 38, 39, 
40, 41, 50, App. 21, 22, 23, 24, 25, 32). Following the discus¬ 
sion, the Court called in the official reporter and dictated 
what purported to be the substance of the agreement to 
compromise (R. 50, App. 32). In his dictation to the re¬ 
porter the Court inserted the statement, “ Any litigation 
in any other jurisdiction is not a condition for the settle¬ 
ment set forth” (R. 50, App. 32). Counsel for appellant 
believing the statement embodied the terms of the com¬ 
promise authorized by his client stated that the statement 
was correct and that he (counsel for appellant) would pre¬ 
pare the release (R. 50, App. 32). 

Thereafter, counsel for Balmer prepared a release which 
Ashley rejected (R. 46, 47, 48, App. 29, 30, 31, 32). Coun¬ 
sel for Ashley thereupon prepared a release (R. 43, 44, 45, 
App. 26, 27, 28, 29, 30, 31) which Balmer rejected. There¬ 
upon in a memorandum to the pre-trial Justice (R. 38, 39, 
App. 22, 23, 24) counsel advised the Court of his limited 
authority and withdrew the offer. The Court thereafter 
filed a memorandum (R. 37, App. 22) stating he considered 
the parties bound by the stipulation at pre-trial. Counsel 
for appellant moved to strike the transcript of memoran¬ 
dum and set the cause for pre-trial (R. 40, App. 24). This 
motion was summarily denied (R. 54, App. 34). On the 
same date, counsel for Ashley presented an order dispos¬ 
ing of the litigation, and the counterclaim and ordering 
Balmer and Atlas to deposit $5,000.00 with the “registry 
of the Court” (R. 52, App. 33), whereupon this appeal vras 
noted. During the pendency of the appeal and some six 
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weeks later, the Court filed a “memorandum opinion’’ 
(R. 112, App. 38). Also during the pendency of the appeal, 
the Court forwarded as part of the record its memorandum 
and a Rule to Show Cause why Balmer should not be pun¬ 
ished in contempt of Court (R. 114, App. 39). The latter 
Rule is pending in the District Court. 

Statement of Points 

Appellants rely upon the following points: 

1. The Court erred in holding that the unsigned pro¬ 
ceedings at the pre-trial conference constituted a stipula¬ 
tion. 

2. The Court erred in holding that the purported stipu¬ 
lation of settlement complied with Rule 17, of the Local 
Rules of Civil Procedure for the District Court of the 
United States for the District of Columbia which requires 
that stipulations be reduced to writing and signed by the 
parties or their counsel. 

3. The Court erred in holding that the entire agreement 
was embodied in the transcript of the memorandum dic¬ 
tated by the Court to the Court stenographer. 

4. The Court erred in holding that the release prepared 
by Ashley constituted the agreement of the parties and 
that Balmer was bound thereby. 

5. The Court erred in denying the motion of appellant 
to strike the transcript and to set the cause for pre-trial. 

6. The Court erred in entering the order dated May 15, 
1946, entering the cause as settled, dismissing Balmer’s 
counterclaim and requiring Atlas and Balmer to pay 
$5,000.00 into the registry of the Court. 

7. The Court erred in ordering Atlas Manufacturing 
Company to pay the $5,000.00 as that appellant was only a 
nominal party, had nothing to do with the proposed settle- 
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ment, and had entered a special appearance to quash the 
service of process upon it. 

8. The Court erred that despite the want of authority 
of counsel to bind his client to a settlement on the terms 
of Ashley’s release, that nevertheless Balmer was bound 
by the stipulation and was compelled to pay $5,000.00 into 
the registry of the Court. 

9. The Court erred in dismissing the counterclaim of 
Balmer. 

10. The Court erred in holding that the offer to settle 
could not be withdrawn by Balmer even though it was 
withdrawn prior to the execution of a unilateral release 
prepared by and executed by Ashley. 

Summary of Argument 
I, II, III. 

The United States District Court for the District of 
Columbia by adopting Rule 17 sets forth the requisites of 
a stipulation. The memorandum dictated by the Court 
does not conform to that Rule. Therefore, to hold that 
the statement of the Court constituted a stipulation of 
the parties and bound them to an agreement which obvious- 
lv involved much more than the bare resume of the “con- 
sideration” as dictated by the Court was error. 

IV. 

The pre-trial Judge after being advised by Ashley that 
Balmer’s release was unsatisfactory ordered Balmer to 
accept a release prepared by Ashley. The release as well 
as the order is so complicated, vague and uncertain that it 
hardly needs argument why it was unacceptable to Balmer. 

V, VI. 

When the attention of the Court was called to the fact 
that the terms of the release submitted by Ashley were 
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not in accordance with the agreement of the parties and 
was not within the scope of counsel’s instructions, the 
Court held that the stipulation memorandum dictated by 
the Court was binding and could not be set aside. This 
was error as the Court not only had such authority, but 
the release had not been executed. 

VII. 

Atlas was a nominal party throughout. It ,liad nothing 
to do with the settlement and had filed in its answer a 
motion to quash service pending. The entry of the order 
was clearly erroneous in so far as that appellant is con¬ 
cerned. 

VIII, IX. 

An agreement to execute a release on certain terms and 
conditions settling litigation may be withdrawn prior to 
the execution of the release particularly where the release 
submitted does not conform to counsel’s understanding 
of the terms of settlement. The Court held that even 
though counsel had no authority to settle on the conditions 
in the release, nevertheless his client (appellant) was 
bound to settle. This constitutes, we think, reversible 
error. 

Argument 

In pre-trial proceedings, it is customary practice for 
the Court and counsel to engage in a discussion of the case 
and the possibility of compromise. In this instant such 
a discussion arose. Counsel for appellant explained the 
nature of the case, the fact that other litigation was pend¬ 
ing in Florida, and the offer that this litigation could be 
settled if it in no wise would affect the other litigation and 
in order that appellant could preserve his counterclaim in 
the Florida Court. The details and nature of the claims 
were set out as disclosed by the pleadings. Thereupon, 
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the Court dictated to the stenographer a brief statement 
to the effect that $5,000.00 would be paid and that, “any 
other litigation in another jurisdiction is not a condition 
to the settlement.” Counsel for appellant believing that 
it conformed to the understanding advised the Court that 
the condition was satisfactory and that he (appellant’s 
counsel) would prepare the release. 

Thereafter, the release was prepared, submitted to 
Ashley and was rejected. Ashley prepared another re¬ 
lease, submitted it to counsel and it was rejected. There¬ 
upon, the Court entered a memorandum to the effect that 
Balmer was bound by pre-trial stipulation. 

Counsel moved the Court to set the cause for trial and 
strike the stipulation but the Court ruled that the stipula¬ 
tion was binding, could not be set aside and even though 
counsel had no authority to settle, Ashley lost his place 
on the trial calendar. This latter reason appeared in a 
memorandum filed after the case was on appeal in this 
Court. 

Appellant urges that it sought in good faith to compro¬ 
mise the litigation but since the terms were not satisfactory 
that it so advised the Court and requested a trial as de¬ 
fendant and cross-complainant. The Court ruled that it 
could not set aside the stipulation and entered its order 
of May 15, 1946. 

It would be unjust for this Court to sustain the ruling 
of the lower Court. The status quo of the parties did not 
change, and neither received any advantage nor suffered 
any disadvantage whatsoever. The offer to settle was 
withdrawn by counsel and the Court was advised of that 
fact, yet it held that even though the agreement was made 
without special authority the unprovidence thereof could 
not be relieved. This we think was an abuse of the Court’s 
judicial discretion which this Court should correct. 
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Counsel made the offer in good faith, to settle for $5,000.- 
00 according to his client’s instructions providing that the 
settlement in no way affected the litigation in Florida. 
The order of the Court and the release is contrary to that 
belief. Counsel cannot settle litigation where it is not in 
accordance with his client’s wishes and instructions and 
the Court’s ruling therefore constitutes in effect a trap for 
the unwary. Having had counsel agree to settle, the Court 
held it a bargain from which no withdrawal could be made 
no matter what the reason. 

By rule of Court, a stipulation must be signed. This was 
not done. In fact, stenographer’s notes were not seen until 
the terms of the agreement were in dispute. In all pre¬ 
trial orders, counsel are called on to sign them at the time 
of the pre-trial hearing unless expressly waived by counsel 
and this was not done. 

In fact, the order of May 15, 1946 and the release exe¬ 
cuted thereafter embodies many terms not set forth in 
the Court’s memorandum dictated to the stenographer. 
A reading of the order and the release submitted by Ashley 
clearly shows conditions and terms regarding the other 
litigation between the parties. The dismissal of Balmer’s 
counter claim is the very foundation of the litigation in 
Florida. The deposit of the fund into the registry of the 
Court is in no part of the Court’s memorandum. Atlas 
who has no interest in the matter and which is a non-entity 
finds itself in the order although its motion to quash is un¬ 
disposed of. 

The lower Court by its action is attempting to force a 
settlement upon the appellant despite the fact that appel¬ 
lant wishes to preserve the claim he asserted in Florida. 
The Court was informed seasonably of this condition, 
prior to the entry of its order and the execution of the re¬ 
lease. That an attorney cannot settle a cause without au- 
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thority is well recognized and even conceded by the lower 
Court. Here then is a concession of want of authority 
brought to the attention of the Court prior to its order yet 
nevertheless a compromise is found to have existed. The 
cases thereon are collected in Dwight v. Hazlett, 107 W. Va. 
192, 147 S. E. 877 and notes thereon in 66 ALR 102. Ap¬ 
pellant promptly disavowed the proposed settlement and 
it is inconceivable how plaintiff was in any way injured or 
prejudiced as he was exactly in the same situation in which 
he stood before it was made. 

The cause was completely within the control of the pre¬ 
trial Judge and never left his hand. When the dispute 
arose and counsel explained his want of authority, to settle 
on the terms proposed by appellee, that error should have 
been corrected by setting the cause for pre-trial and trial 
as requested by appellant. The affidavit of counsel was 
undenied and unchallenged. 

Cases of this nature arise infrequently. In an endeavor 
to compromise litigation counsel often attempt to persuade 
clients to settle. If the terms are not satisfactory, the 
decision lies will the client and when he does not wish to 
settle, he should not be compelled to do so if it is brought 
to the attention of the Court. In the memorandum to the 
Court, counsel explained this situation, but the Court re¬ 
fused to consider it. 

It is therefore respectfully submitted that the orders of 
the trial Court be reversed and that cause be remanded to 
the lower Court for trial on the merits. 

Respectfully submitted, 

SAMUEL B. BROWN, 
NATHAN M. BROWN, 
BENJAMIN B. BROWN. 
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JOINT APPENDIX 
Case No. 9369 

1 UNITED STATES DISTRICT COURT 
of the District of Columbia 


Robert W. Ashley, Stratford Hotel, 25 
E Street, N. W., Washington, I). C\, 

Plaintiff , 

v. 

Atlas Manufacturing Company, c/o W. v Civil Action 
J. Balmek, V. P., 927 Fifteenth Street, No. 21298 
N. W., Washington, D. C., 

W. J. Balmer, 927 Fifteenth Street, N. W., 

Washington, D. C., 

Defendants. 


Civil Action for Recovery Upon Written Contract and for 

Further Relief by Injunction, Receiver and Accounting. 

Plaintiff, Robert W. Ashley, sues the above named de¬ 
fendants for cause: 

1. That plaintiff is a citizen of the State of New York 
and transacts business at and from the Stratford Hotel, 25 
E St., N. W., Washington, D. C.; that, now and including 
the times hereinafter mentioned, defendant, Atlas Manu¬ 
facturing Company, is a corporation organized and exist¬ 
ing according to law; and that defendant, W. J. Balmer, 
is an individual, residing in the District of Columbia, and 
as an executive officer of said defendant, acting in its be¬ 
half in said District of Columbia, the matter in controversy 
exclusive of interest and costs, exceeds $3,000.00. 

2. That, heretofore, by their agreement made, signed, 
sealed and delivered in Washington, District of Columbia, 
on June 15,1942—a true copy of which is annexed and made 
part hereof by reference, and is marked for identification 
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Exhibit A—the defendant, W. J. Balmer, agreed 

2 immediately upon his receipt thereof to pay to plain- 
titf an amount equal to one-half of the remaining 

engineering fees provided for under a certain specific con¬ 
tract requisition, or provided for in continuing contracts, 
after deduction therefrom of certain expenses to be pay¬ 
able as mutually agreed upon in an amount not to exceed 
one and one-half (1M>%) percent of the total engineering 
fee; that the receipt of said engineering fees by defendant 
Balmer was in accordance with a certain agreement there¬ 
for between said Balmer and defendant Atlas Manufactur¬ 
ing Company, and its associated Contractor, Sheets Silver 
Company, the beneficiaries of said requisition order, con¬ 
tracting for its performance; that the agreed payment to 
plaintiff was in consideration of his personal services ren¬ 
dered and to be rendered by plaintiff in the execution and 
performance of the work of said contractors pursuant to 
said requisition order, or of work pursuant to any continu¬ 
ing contracts, and which personal services plaintiff has duly 
rendered; that plaintiff has not been, and is not informed of 
continuing contracts other than the certain contracts for 
the performance of said requisition order; that as plain¬ 
tiff is advised and alleges said contract engineering fee in 
amount is dependent upon the amount of the total contract 
price finally payable as determined by decreases or in¬ 
creases or extras in work and charges therefor as provided 
in said contract or performed by the contracting parties. 

3. That, as plaintiff is advised, the performance of said 
requisition order was or is being obtained by work to be 
done by the defendant Atlas Manufacturing Company for 
the sum of $226,460, and by its associated contractor, 
Sheets Silver Company for the additional sum of $115,370, 
and that additional payments for extras are or will be due 
: - ■ on either or both contracts in amounts of which 

3 . plaintiff is' not advised, except to the extent .of 
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$1,777.50, and for which additional payments^ for any ex¬ 
tras, and for amounts payable upon any continuing con¬ 
tracts, the defendants should account herein for determina¬ 
tion of the claims of plaintiff. 

3. (a) That upon said Atlas contract price of $226,460, 

the aforesaid engineering fee is $16,984.50, and the expense 
retent to be expendable therefrom, as mutually agreed, is 
$259.76, and the remaining engineering fee is $16,724.74, 
whereof not less than $8,362.37, as one-half of said remain¬ 
der, and subject to increase by adjustment for any unex¬ 
pended expense retent, is and will be due and payable to 
plaintiff when received by defendant, Balmer; that said 
defendant, Balmer, has and admits the receipt of $5,000 on 
account of said engineering fee, and will receive additional 
sums in satisfaction thereof; that defendants, Balmer and 
Atlas Manufacturing Company, advised of the claim and 
right of plaintiff, and having availed of his services, do 
both refuse to pay plaintiff any part of his claim or to make 
account for settlement thereof, and defendant, Atlas Manu¬ 
facturing Company, will continue to pay said fees to de¬ 
fendant, Balmer, and to the prejudice of plaintiff, unless 
restrained herein; that plaintiff claims upon said Atlas 
contract at least the sum of $8,362.37 subject to adjustment 

bv account as aforesaid. 

• 

(b) That upon said Sheets Silver contract price of $115,- 
370, the aforesaid engineering fee is $8,652.75, and the ex¬ 
pense retent to be expendable therefrom as mutually agreed, 
is $125.43, and the remaining engineering fee is $8,527.32, 
whereof not less than $4,263.66, as one-half of said 
4 remainder, and subject to increase by adjustment for 
any unexpended expense retent, is and will be due 
and payable to plaintiff when received by defendant Bal¬ 
mer; that defendant Balmer has and admits the receipt of 
$8,652.75 in payment thereof, but has .refused to pay the 
-claim of plaintiff except to the extent.of $1,800; that plain- 
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tiff claims upon said Sheets Silver contract at least the sum 
of $4,263.66 less $1,800, or net, $2,463.66, subject to adjust¬ 
ment by account as aforesaid. 

(c) That upon the additional payments of $1,777.50 
the aforesaid engineering fee is $197.76, and the expense 
retent to be expendable therefrom, as mutually agreed, is 
$2.96, and the remaining engineering fee is $194.80, whereof 
not less than $97.40, as one-half of said remainder and sub¬ 
ject to increase by adjustment for any unexpended expense 
retent, is and will be due and payable to plaintiff when re¬ 
ceived by defendant, Balmer; that plaintiff claims upon said 
additional payments at least the sum of $97.40, subject to 
adjustment by account as aforesaid. 

(d) That plaintiff further claims as aforesaid upon 
account for and of any continuing contracts. 

(e) That plaintiff has demanded payment and account 
from the defendants of his aforesaid claims, and his de¬ 
mand has been refused except as hereinabove stated. 

4. That by reason of the aforesaid acts of defendants, 
plaintiff has been obliged to pay or incur travelling, legal, 
and incidental expenses to date, and has suffered damages 
thereby in not less than the sum of $2,000. 

5 WHEREFORE, plaintiff claims and prays: 

1. That process issue against the defendants re¬ 
quiring them to appear and answer herein. 

2. That the defendant, Atlas Manufacturing Company, 
be restrained from paying further sums as engineering fees 
to the defendant Balmer, or alternatively be required to 
pay same into court to a receiver duly appointed herein. 

3. That defendant, Balmer, be required to account for 
engineering fees payable or paid, upon the principal con¬ 
tracts aforesaid, and upon any extras and any continuing 
contracts,. and as to. the sums receivable or received and 
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due and payable to plaintiff therefrom, and for the ex¬ 
pense retents. 

4. That, subject to said account, that plaintiff recover 
from the defendants Balmer and Atlas Manufacturing 
Company, the sum of $8,362.37 and such further sum or 
sums as appear by account due and payable upon Atlas 
contracts to plaintiff, and recover from the defendant Bal¬ 
mer the sum of $2,463.44 and such further sum or sums as 
appear by account due and payable upon Silver Sheets con¬ 
tracts to plaintiff, and such further sum or sums as apeear 
by account due upon any continuing contracts, said re¬ 
coveries to be determined as of the dates when same were 
forthwith payable to plaintiff, and that further plaintiff 
recover of defendants the sum of $2,000 as damages. 


6 5. That plaintiff recover legal interest from the 
date thereof and his costs, and for all other proper 

relief. 

ORIN de MOTTE WALKER, 
Attorney for Plaintiff . 

EXHIBIT A 

June 15, 1942 

7 AGREEMENT 


In accordance with an agreement drawn between the 
Atlas Manufacturing Company, St. Paul, Minnesota, and 
the Sheets Silver Company, Rockford, Illinois, and W. J. 
Balmer on May 15,1942, the terms and conditions of which 
provide for seven and one-half percent (7 1 />%) engineering 
fee under contract requisition 9564-DA-T6A, on June 4, 
1942, W. J. Balmer agrees: 

To pay to Robert W. Ashley an amount equal to one- 
half (V 2 ) of the remaining seven and one-half per cent 
(JV2V0) AFTER certain expenses mutually agreed to 
are deducted. 
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It is understood and agreed the expenses shall not ex¬ 
ceed one and one-half (1 V*>%) percent of the total en¬ 
gineering fee. 

This agreement shall also apply to any continuing con¬ 
tracts obtained from the source that the original con¬ 
tract was obtained through. 

Payment shall be made to Robert W. Ashley immedi¬ 
ately upon receipt of payment made to W. J. Balmer. 
Witness herewith our hand and seal on this 15th day of 
June, 1942. 

(S) W. J. BALMER. (Seal) 

Accepted by: 

(S) ROBERT W. ASHLEY. 


Witnesseth: 

(S) A. W. Goldheim. (Seal) 
(S) Lee Fekguson. (Seal) 


Copy 


8 Answer of Atlas Manufacturing Company 

FIRST DEFENSE 

• The Complaint fails to state a claim against defendant, 
Atlas Manufacturing Company, upon which relief can be 
granted. 

SECOND DEFENSE 

Defendant, Atlas Manufacturing Company, is not a body 
•corporate but is a trade name and is privately owned by 
H. B. Hyams of St. Paul, Minnesota; that said H. B. Hyams 
has never authorized anyone to accept service of process 
in his behalf; that he is a citizen and resident of the City of 
St. Paul, State of Minnesota; that he was not in the District 
of Columbia nor was he served with process in this case nor 
•did he authorize anyone to accept service in his behalf; 
that the alleged service is void and this Court has $o juris¬ 
diction over him. 


THIRD DEFENSE 

Defendant, Atlas Manufacturing Company, is without 
knowledge of any Agreement existing between the plaintiff 
and defendant W. J. Balmer; that he was not a party to 
said Agreement nor was said Agreement made for and in 
his behalf nor was Balmer authorized to execute any Agree¬ 
ment in his behalf; defendant W. J. Balmer is solvent and 
able to meet any just demands against him. 

9 WHEREFORE, defendant prays: 

1. That the service of process herein be quashed 
and set aside as null and void. 

2. That the Complaint herein be dismissed. 

3. That he be awarded his costs and attorney’s fee. 

4. For such other and further relief as to the Court mav 
seem just and proper. 

BROWN and BROWN, 

By: SAMUEL B. BROWN, 
Attorneys for Defendant. 


10 Answer, Counterclaim and Interpleader on 
Behalf of Defendant W. J. Balmer 

FIRST DEFENSE 

The Complaint fails to state a claim against defendant 
upon which relief can be granted. 

SECOND DEFENSE 

The alleged Contract was entered into without any good 
or sufficient consideration in law from the plaintiff. 

THIRD DEFENSE 

On or about March 5,1943 plaintiff executed a Release to 
the defendant, W. J. Balmer, - in consideration of the sum 
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of Three Thousand Three Hundred and Sixty-three Dol¬ 
lars and Seventy-eight cents ($3,363.78) which sum was in 
full, complete and final settlement of any claims of the said 
plaintiff, Robert W. Ashley against W. J. Balmer arising 
out of the Agreement between plaintiff and defendant with 
reference to the Sheets Rockford Silver Company. 

FOURTH DEFENSE 

Defendant, W. J. Balmer denies that he is indebted to the 
plaintiff in the sum claimed or in any amount whatsoever 
but asserts that plaintiff is indebted to him in the sum of 
Twenty Thousand Dollars ($20,000.00) less adjustments by 
accounting. 

FIFTH DEFENSE 

11 If this Court finds that defendant, W. J. Balmer is 
indebted in any sum to the plaintiff, then Perley C. 
Rogers of Wollaston, Massachusetts, Robert A. Hunt of 
New York City, and John C. Bo right of Quebec, Canada 
have demanded payment of such sum from this defendant 
through their counsel by virtue of Assignments of which 
they claim to have received from the plaintiff, Robert W. 
Ashley. 

COUNTERCLAIM 

For a Counterclaim against the plaintiff Robert W. Ash¬ 
ley, defendant W. J. Balmer asserts that by Contract dated 
August 15,1942 by and between the Miami Machine Works 
Company of Miami, Florida and Robert W. Ashley, the 
plaintiff herein, the said Robert W. Ashley, was to receive 
a fee of Forty Thousand Dollars ($40,000.00) which the 
said Robert W. Ashley by his Agreement dated August 17, 
1943 agreed to pay the said defendant, W. J. Balmer, fifty 
percent (50%) of said Forty Thousand Dollars ($40,000.00). 
Although the said Robert W. Ashley has received large 
sums of money from the said Miami Machine Works Com¬ 
pany of which one-half was to have been paid to the defend- 
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ant, W. J. Balmer, he has refused and still refuses to ac¬ 
count to the said W. J. Balmer for said sum of Twenty- 
Thousand Dollars ($20,000.00). 

WHEREFORE, defendant W. J. Balmer and cross- 
complainant demands: 

1. That the Complaint herein be dismissed. 

2. That the Court direct the plaintiff Robert W. Ashley- 
to account to the defendant for his share of the fee earned 
in the Contract between Robert W. Ashley and the Miami 
Machine Works Company and between Robert W. Ashley 
and the defendant, W. J. Balmer, and that he be granted a 
judgment against the plaintiff in the sum of Twenty Thou¬ 
sand Dollars ($20,000.00) or such sum as the Court may 
award him through an accounting of said funds. 

3. That if the Court adjudges any sum to be due from 
the defendant to the plaintiff, that the Court order Perley 

C. Rogers of Wollaston, Massachusetts, Robert A. 
12 Hunt of New York City, and John C. Bo right of Que¬ 
bec, Canada to interplead their respective claims. 

4. That the Court adjudge whether plaintiff or Perley 
C. Rogers, Robert A. Hunt and John C. Boright are entitled 
to any sum of money. 

5. That the Court discharge this defendant from lia¬ 
bility in the premises except to the person who shall be ad¬ 
judged entitled to said sum, if any. 

6. That the Court order Discovery, Accounting and such 
other and further relief as the nature of the case requires 
and as to the Court may seem just and proper. 

BROWN and BROWN, 

By: SAMUEL B. BROWN, 
Attorneys for Defendant. 
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Motion to Amend Pleading: 

13 Plaintiff moves the Court for leave to amend his 
complaint filed herein in the following particulars. 

(1) by adding to the complaint a plea for an accounting 
from the defendant of his interest in the following con¬ 
tracts: White Motor Company, partnership of W. J. 
Balmer and Daniel F. Murphy contracts negotiated for the 
General Finance Company, Chicago, Illinois, Triangle Ma¬ 
chine Company of Chicago, Illinois, the Louis Gunther 
Company of Chicago, Illinois, McCarthy Machine Works, 
Detroit, Michigan in all of which contracts, the plaintiff has 
a fifty per cent interest by the addition of a paragraph 
claiming that defendant has collected plaintiffs engineering 
fees from the Miami Associated Industries of Miami, Flor¬ 
ida and has converted the same to his own use. 

(2) to amend the demand paragraph to include the ac¬ 
counting for the fifty per cent interest of the plaintiff in 
the above mentioned contracts in addition to the contract 

in suit. The grounds of the motion that inasmuch as 

14 the Court overruled the plaintiff’s motion to dismiss 
the counterclaim of defendant covering the Miami 

Machine Works Contract that it is necessary that the 
whole transaction between the parties be brought before 
the Court for adjudication and that the Miami Machine 
Works Contract is only a part of the contractual relations 
between the plaintiff and defendant and that the contracts 
abovementioned are all a part of the agreement between the 
parties should be determined in one action and that justice 
requires all matters to be brought to the attention of the 
Court in the pending suit. 

ORIN de M. WALKER, 
Attorney for Plaintiff. 
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15 Affidavit of Robert Ashley in Support of 
Motion to Amend Pleading 

Robert W. Ashley, who, being first duly sworn on oath 
deposes and says that he is the plaintiff herein and has read 
aefendant’s counterclaims, involving plaintiff’s contract 
with the Miami Machine Works of Miami, Florida. 

The deponent says that on Saturday, August 15, 1942, 
in the presence of August P. Ireland, Sr. of the Miami 
Machine Works, John Beck, an employer of the British Sup¬ 
ply Mission of 1801 K Street, X. W., Washington, D. C. 
and the plaintiff one, Shepard Broad of Miami, Florida, 
one of the attorneys’ in fact of Miami Machine Works 
brought into Room 848 of the Hotel Mayflower, Washing¬ 
ton, D. C. the sum of Five Thousand dollars, ($5,000.00) in 
cash, which sum was in twenty dollar denominational 
bills. This $5,000 was handed by the said Shepard Broad 
to August P. Ireland, Sr. of the Miami Machine Works. 

After having delivered the said sum of $5,000 to the 
said Ireland, the said Broad left the room. 

Deponent says that of the said sum of $5,000 August P. 
Ireland, Sr. withheld $2,500 for his own personal account, 
that the said Ireland handed $1,000 in cash to the said 
Beck and gave the said Beck another $1,000 for one R. C. 
Castleman, another employee of the British Supply Mis¬ 
sion. 

Deponent says that the $1,000 paid to the said John Beck 
and the $1,000 paid by Beck to Castleman was in 
16 payment of their 'services and efforts in having the 
contract awarded to the Miami Machine Works, and 
they claimed unless they received such sums* they would 
have the contract on the Miami Machine Works voided. 
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Deponent says that said August P. Ireland, Sr., on Aug¬ 
ust 11th or 18th, 1942 deposited the sum of $2,500 in the 
Hunderton County National Bank of Flemington, New Jer¬ 
sey, that the said John Beck exchanged a great number 
of twenty dollars bills into bills of smaller denominations 
at the cashier’s window of the Mayflower Hotel on the 
. afternoon of August 15, 1942. 

Deponent further says that Messrs. Ireland, Beck, 
Castleman, Rice and others connected with the Miami Ma¬ 
chine Works had incurred large bills at the Mayflower and 
other hotels in Washington, D. C. and that the $500 re¬ 
maining after the said Ireland had deducted his $2,500 and 
Beck and Castleman had each taken $1,000 was to be used 
in the payment of the hotel bills so incurred, by money in 
the hands of Beck. 

Deponent states under oath that he did not receive for 
his personal use and benefit—the sum of one dollar out 
of the said $5,000 paid by said Broad to the said Ireland 
for the promotion expenses with respect to the said con¬ 
tract but that deponent receipted for said $5,000 as part of 
liis con-tract for inquiring fees with the Miami Machine 
Works, and that all the said sum was used for promotional 
purposes only. 

Deponent further says to the best of his knowledge and 
belief, defendant Balmer, either himself or through others, 
caused a report to be filed with the Internal Revenue De¬ 
partment that plaintiff had received the sum of $5,000.00 
which he had not accounted for in his income tax report 
for that year, that the Collector of Internal Revenue made 
inquiries of the plaintiff, that the plaintiff filed with the 
Internal Revenue Department under oath setting forth the 
facts as hereinbefore appear and that confirmation 
17 can be secured from the Internal Revenue Depart¬ 
ment at its office in Jacksonville Florida, where de- 
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ponent filed his affidavit with respect to the said $5,000 and 
further deponent sayeth not. 

ROBERT W. ASHLEY. 

Subscribed and sworn to before me 
tliis 27'th day of January, 1945. 

Martha G. Sills, 

Notary Public. 


18 Order 

This cause came on to be heard on plaintiff’s motion for 
leave to file amended pleadings herein and the Court being 
fully advised, 

IT IS ORDERED 

(1) That the plaintiff be given leave within five days 
to present to the Court amended complaint proposed for 
filing. 

F. DICKINSON LETTS, 
Justice of District Court. 


20 Amended Complaint 

Plaintiff, Robert W. Ashley, sues the above named de¬ 
fendants for cause: 

1. That plaintiff is a citizen of the State of New York 
and transacts business at and from the Stratford Hotel, 25 
E Street, N. W., Washington, D. C.; that, now and including 
the times hereinafter mentioned, defendant, Atlas Manu¬ 
facturing Company, is a corporation organized and exist¬ 
ing according to law T ; and that defendant, W. J. Balmer, 
is an individual, residing in the District of Columbia, and 
as an executive officer of said defendant, acting in its be¬ 
half in said District of Columbia, the matter in controversy 
exclusive of interest and costs, exceeds $3,000.00. 
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2. That,' heretofore, by their agreement made, signed, 
sealed and delivered in Washington, District of Columbia, 
on June 15, 1942—a true copy of which is annexed and 
made part hereof by reference, and is marked for identifi¬ 
cation Exhibit A—the defendant, W. J. Balmer, agreed 
immediately upon his receipt thereof to pay to plaintiff an 

amount equal to one-lialf of the remaining engineer- 
21 ing fees provided for under a certain specific con¬ 
tract requisition, or provided for in continuing con¬ 
tracts, after deduction therefrom of certain expenses to 
be payable as mutually agreed upon in an amount not to 
exceed one and one-half (1%%) per cent of the total engi¬ 
neering fee; that the receipt of said engineering fees by 
defendant Balmer was in accordance with a certain agree¬ 
ment therefor between said Balmer and defendant Atlas 
Manufacturing Company, and its associated Contractor, 
Sheets Silver Company, the beneficiaries of said requisi¬ 
tion order, contracting for its performance; that the agreed 
payment to plaintiff was in consideration of his personal 
services rendered and to be rendered by plaintiff in the 
execution and performance of the work of said contractors 
pursuant to said requisition order, or of work pursuant to 
any continuing contracts, and which personal services 
plaintiff has duly rendered; that plaintiff has not been, and 
is not informed of continuing contracts other than the cer¬ 
tain contracts for the performance of said requisition or¬ 
der; that as plaintiff is advised and alleges said contract 
engineering fee in amount is dependent upon the amount 
of the total contract price finally payable as determined by 
decreases or increases or extras in work and charges there¬ 
for as provided in said contract or performed by the con¬ 
tracting parties. 

3. That, as plaintiff is advised, the performance of said 
requisition order was or is being obtained by work to be 
done by the defendant Atlas Manufacturing Company for 
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tlie sum of $22.6,460, and by its associated contractor, Sheets 
Silver Company for the additional sum of $115,370, and 
that additional payments for extras are or will be due on 
either or both contracts in amounts of which plaintiff is not 
advised, except to the extent of $1,777.50, and for which 
additional payments, for any extras, and for amounts pay¬ 
able upon any continuing contracts, the defendants should 
account herein for determination of the claims of 
21 plaintiff. 


3(a) That upon said Atlas contract price of 
$226,460, the aforesaid engineering fee is $16,984.50, and 
the expense retent to be expendable therefrom, as mutually 
agreed, is $259.76, and the remaining engineering fee is 
$16,724.74, whereof not less than $8,362.37, as one-half of 
said remainder, and subject to increase by adjustment for 
any unexpended expense retent, is and will be due and pay¬ 
able to plaintiff when received by defendant, Balmer; that 
said defendant, Balmer, lias and admits the receipt of 
$5,000 on account of said engineering fee, and will receive 
additional sums in satisfaction thereof; that defendants, 
Balmer and Atlas Manufacturing Company, advised of 
the claim and right of plaintiff, and having availed of his 
services, do both refuse to pay plaintiff any part of his 
claim or to make account for settlement thereof, and de¬ 
fendant, Atlas Manufacturing Company, will continue to 
pay said fees to defendant, Balmer, and to the prejudice of 
plaintiff, unless restrained herein; that plaintiff claims 
upon said Atlas contract at least the sum of $8,362.37 sub¬ 
ject to adjustment by account as aforesaid. 


3 (b) That upon said Sheets Silver contract price of 
$115,370, the aforesaid engineering fee is $8,652.75, and 
the expense retent to be expendable therefrom as mutually 
agreed, is $125.43, and the remaining engineering fee is 
$8,527.32, whereof not less than $4,263.66, as one-half of 


16 


said remainder, and subject to increase by adjustment for 
any unexpended expense retent, is and will be due and 
payable to plaintiff when received by defendant Balmer; 
that defendant Balmer has and admits the receipt of $8,- 
652.75 in payment thereof, but has refused to pay the claim 
of plaintiff except to the extent of $1,800; that plaintiff 
claims upon said Sheets Silver contract at least the sum of 
$4,263.66 less $1,800, or net $2,463.66, subject to adjustment 
by account as aforesaid. 

23 3 (c) That upon the additional payments of 

$1,777.50 the aforesaid engineering fee is $197.76, 
and the expense retent to be expendable therefrom, as 
mutually agreed, is $2.96, and the remaining engineering 
fee is $194.80, whereof not less than $97.40, as one-half of 
said remainder and subject to increase by adjustment for 
any unexpended expense retent, is and will be due and pay¬ 
able to plaintiff when received by defendant, Balmer; that 
plaintiff claims upon said additional payments at least the 
sum of $97.40, subject to adjustment by account as afore¬ 
said. 

3(d) That plaintiff further claims as aforesaid upon 
account for and of any continuing contracts. 

3 (e) That plaintiff has demanded payment and account 
from the defendants of his aforesaid claims, and his de¬ 
mand has been refused except as hereinabove stated. 

4. That by reason of the aforesaid acts of defendants, 
plaintiff has been obliged to pay or incur travelling, legal, 
and incidental expenses to date, and has suffered damages 
thereby in not less than the sum of $2,000. 

5. That plaintiff alleges that on the day of April, 
1942 the defendant Balmer proposed to the plaintiff that 
plaintiff and defendant join forces and divide the profits, 
on all contracts secured by either party, on a fifty-fifty 
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basis, and that the plaintiff agreed. Pursuant to that 
agreement the plaintiff agreed to divide his service fees on 
the Miami Machine Works contract with defendant, and 
the consideration for plaintiff’s agreement to share his fees 
on the Miami Machine Works contract was the promise of 
defendant to divide his fees on such contracts as defend¬ 
ant might secure and that there was no other consideration. 

6. That defendant Balmer by and with the assistance of 
plaintiff secured contracts for the Triangle Machine Com¬ 
pany of Chicago, Illinois, the Louis Gunther Com- 

24 pany of Chicago, Illinois, the McCarthy Machine 
Works of Detroit, Michigan, the General Finance 
Company of Chicago, Illinois, and the White Motor Com¬ 
pany, and that defendant Balmer has failed to carry out 
the said agreement, hereinbefore alleged, has refused to 
account to the plaintiff for the 50% interest of plaintiff in 
said contracts and has refused to pay plaintiff his share of 
the profits made on said contracts. That defendant Bal¬ 
mer has also diverted a part of said profits on the said 
contracts to one Daniel F. Murphy and that defendant Bal¬ 
mer is accountable to plaintiff for all amounts paid the 
said Murphy out of the profits of said contracts, which 
amounts are due plaintiff on a fifty-fifty basis. 

7. The plaintiff further alleges that plaintiff had a 
written contract dated July 7, 1942 with the Miami Asso¬ 
ciated Industries of Miami Florida for engineering ser¬ 
vices. That the defendant Balmer had an interest in said 
Company, that defendant Balmer collected the fees due 
plaintiff under said contract, and contrary to law, has 
converted them to his own use, and that the defendant and 
Associated Industries of Miami, Florida have refused to 
pay plaintiff his fees under said contract. 

' •8. The' plaintiff further alleges that defendant Balmer 
admitted to plaintiff that the profits received on the before- 
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mentioned contracts exceeded the sum of one hundred and 
eighty-five thousand dollars, $185,000.00. That plaintiff is 
entitled to one half of the sum admitted and such further 
sums as may be found to be the profits on said contracts, 
and defendant is liable for plaintiff’s interest therein, and 
that defendant be required to account for all profits made 
or received under any and all such contracts and or agree¬ 
ments and to pay plaintiff 50^ thereof. 

Wherefore, plaintiff claims and prays: 

1. That process issue against the defendants requiring 
them to appear and answer herein. 

25 2. That the defendant, Atlas Manufacturing 

Company, be restrained from paying further sums 
as engineering fees to the defendant Balmer, or alterna¬ 
tively be required to pay same into court to a receiver duly 
appointed herein. 

3. That defendant Balmer, be required to account for 
engineering fee payable or paid upon the principal con¬ 
tracts aforesaid, and upon any extras and any continuing 
contracts, and as to the sums receivable or received and due 
and payable to plaintiff therefrom, and for the expense re¬ 
tents. 

4. That, subject to said account, that plaintiff recover 
from the defendants Balmer and Atlas Manufacturing 
Company, the sum of $8,362.37 and such further sum or 
sums as appear by account due and payable upon Atlas 
contracts to plaintiff, and recover from the defendant 
Balmer the sum of $2,463.44 and such further sum or sums 
as appear by account due and payable upon Silver Sheets 
contracts to plaintiff, and such further sum or sums as 
appear by account due upon any continuing contracts, said 
recoveries to be determined as of the dates when same 
were forthwith payable to plaintiff, and that further plain¬ 
tiff recover of defendants the sum of $2,000 as damages. 
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5. That plaintiff recover from the defendant Balmer 
one-lialf of the sum of one hundred and eighty-five thousand 
dollars, $185,000.00, the profits, which the defendant ad¬ 
mitted having received from the following contracts, and 
50% of such further or additional sum or sums as may ap¬ 
pear by account, to have been paid under said contracts to 
the defendant Balmer. The contracts upon which plaintiff 
demands 50% of the profits are the Triangle Machine 
Works of Chicago, Illinois, the Louis Gunther Company 
of Chicago, Illinois, McCarthy Machine Works, Detroit, 
Michigan, the White Motor Company, the General Finance 
Company of Chicago, Illinois and the Miami Associated In¬ 
dustries of Miami, Florida, and such further part of 

26 said profits which have been paid to Daniel F. Mur¬ 
phy by defendant, but due plaintiff. 

6. That plaintiff recover legal interest on all amounts 
so received by the defendant from the date when payments 
were made to the defendant up to and including date of 
payment to the plaintiff, his costs and for all other proper 
relief. 

ORIX de MOTTE WALKER, 
Attorney for Plaintiff . 


28 Answer, Counterclaim and Interpleader on Behalf 
of Defendant, W. J. Balmer, to Amended 
Bill of Complaint 

First Defense 

The amended complaint fails to state a claim against de¬ 
fendant upon which relief can be granted. 

Second Defense 

The alleged contract was entered into without good or 
sufficient consideration in law from the plaintiff. 
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Third Defense 

On or about March 5,1943 plaintiff executed a release to 
the defendant, W. J. Balmer, in consideration of the sum 
of three thousand three hundred and sixty-three dollars 
and seventy-eight cents ($3,363.78) which sum was in full, 
complete and final settlement of any claims of the said 
plaintiff, Robert W. Ashley against W. J. Balmer arising 
out of the agreement between plaintiff and defendant with 
reference to the Sheets Rockford Silver Company. 

Fourth Defense 

Defendant, W. J. Balmer denies that he is indebted to 
the plaintiff in the sum claimed or in any amount whatso¬ 
ever but asserts that plaintiff is indebted to him in the sum 
of twenty thousand dollars ($20,000.00) less adjustments by 
accounting. 

Fifth Defense 

If this Court finds that defendant, W. J. Balmer is in¬ 
debted in any sum to the plaintiff, then Perley C. Rogers 
of Wollaston, Massachusetts, Robert A. Hunt of New York 
City, and John C. Boright of Quebec, Canada have de¬ 
manded payment of such sum from this defendant through 
their counsel by virtue of assignments of which they claim 
to have received from the plaintiff, Robert W. Ash- 
29 ley. 

COUNTERCLAIM 

For a counterclaim against the plaintiff Robert W. Ash¬ 
ley, defendant W. J. Balmer asserts that by contract dated 
August 15, 1942 by and between the Miami Machine Works 
Company of Miami, Florida and Robert W. Ashley, the 
plaintiff herein, the said Robert W. Ashley, was to receive 
a fee of forty thousand dollars ($40,000.00) which the said 
Robert W. Ashley by his agreement dated August 17, 1943 
agreed to pay the said defendant, W. J. Balmer, fifty per¬ 
cent (50%) of said forty thousand dollars ($40,000.00). 
Although the said Robert W. Ashley has received large 
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sums of money from the said Miami Machine Works Com¬ 
pany of which one-half was to have been paid to the de¬ 
fendant, W. J. Balmer, he lias refused and still refuses to 
account to the said W. J. Balmer, for said sum of twenty 
thousand dollars ($20,000.00). 

WHEREFORE, defendant W. J. Balmer and cross-com¬ 
plainant demands: 

1. That the amended complaint herein be dismissed. 

2. That the Court direct the plaintiff Robert W. Ashley 
to account to the defendant for his share of the fee earned 
in the contract between Robert W. Ashley and the Miami 
Machine Works Company, and between Robert W. Ashley 
and the defendant, W. J. Balmer, and that he be granted a 
judgment against the plaintiff in the sum of twenty thou¬ 
sand dollars ($20,000.00) or such sum as the Court may 
award him through an accounting of said funds. 

3. That if the Court adjudges any sum to be due from 
the defendant to the plaintiff, that the Court order Perley 
C. Rogers of Wollaston, Massachusetts, Robert A. Hunt of 
New York City, and John C. Boright of Quebec, Canada to 
interplead their respective claims. 

4. That the Court adjudge whether plaintiff or Perley 
C. Rogers, Robert A. Hunt and John C. Boright are en¬ 
titled to any sum of money. 

30 5. That the Court discharge this defendant from 

liability in the premises except to the person who 
shall be adjudged entitled to said sum, if any. 

6. That the Court order discovery, accounting and such 
other and further relief as to the nature of the case re¬ 
quires and as to the Court may seem just and proper. 

BROWN AND BROWN, 

By: Samuel B. Brown, 

Attorneys for Defendant. 
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37 Memorandum 

I consider the parties bound by the Pre-Trial stipula¬ 
tion. (See, inter alia, Whitmire v. Partin, 2 F. R. I). 83.) 

/s/ MATTHEW F. McOUIRE, 
Associate Justice. 

March 26, 1946. 


38 Memorandum for Justice McGuire 

This case came before your Honor at pre-trial when de¬ 
fendant, through counsel, endeavored to “buy his peace” 
and compromise with plaintiff on his cause of action. Au¬ 
thority was given counsel to settle, if possible, plaintiff’s 
claim for the sum of $5,000, but in no event was the settle¬ 
ment to affect the pending litigation between the parties 
in the Federal Court of Florida. As to that claim, defend¬ 
ant’s explicit instructions to counsel were that defendant 
wanted to maintain that action and was only seeking to 
avoid trial in this jurisdiction. 

Counsel for defendant thought he made it clear to the 
Court as to the terms of the compromise. When the Court 
mentioned, “any other litigation in any other jurisdiction 
between the parties is not a condition to the settlement set 
forth’’, it was construed to cover the limitation of counsel’s 
authority, and in fact did not affect other litigation then and 
now pending in the State of Florida. The purported stipu¬ 
lation by the Court recites that “Ashley will execute a re¬ 
lease to Balmer’’, and not that Balmer will release Ashley. 
This, at the time, was considered by counsel to be adequate 
to cover that point. 

At the outset, it should be understood that defendant is 
not unwilling to pay $5,000.00 for Ashley’s cause of action, 
but defendant is not willing to release his cause of action 
against Ashley. The proffered release aims to do just that 
and as it was not within the contemplation of defendant’s 
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counsel to make any such agreement, it is, therefore, re¬ 
jected. 

39 Compromise May Be Withdrawn 

Where the parties have agreed on a settlement, 
which is to be put in writing and signed, there is no bind¬ 
ing agreement until it is signed. Until it is signed either 
party may reconsider and withdraw. In this case, since 
plaintiff will not submit a release, or sign a release in con¬ 
formity with counsel’s limited authority as hereinbefore 
stated, it is respectfully urged that defendant can with¬ 
draw his offer. 

Subject Matter is in Dispute 

As the purported stipulation is subject to different con¬ 
struction and since there is disagreement with respect to 
its terms, and as the status quo of the parties is unchanged, 
it is urged that the case be set for trial on the merits. 

Entrapment 

With counsel’s limited authority to settle, that is, to pay 
$5,000.00 for Ashley’s claim without in any way affecting 
the cause of action in Florida, the enforcement of the pur¬ 
ported stipulation would be in substance nothing short of 
a trap in whose claws counsel for defendant is unwilling 
to accede. 

» Stipulation Does Not Fulfill Requisite of 
Rule 17 of This Court 

Moreover, the purported stipulation does not conform 
to Rule 17 of this Court in that it was made by the Court 
and not before the Court. 

For the foregoing reasons, and in the interest of justice, 
defendant respectfully requests that that purported stipu- 
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lation be set aside and that the case be set for trial on the 
merits. 

Respectfully submitted, 

SAMUEL B. BROWN, 
Attorney for Defendant . 


40 Motion to Strike Transcript of Memorandum From 
Record and to Set Cause for Pre-Trial Hearing 

Defendant moves the Court to strike the memorandum 
from the record and set the cause for pre-trial on the fol¬ 
lowing grounds: 

1. The purported memorandum does not clearly set 
forth the intention of defendant. 

2. That it would work a hardship on defendant. 

3. That it is confusing and contrary to the intention of 
defendant. 

4. That there is a misunderstanding. 

5. That it will not settle the controversy, but will only 
promote litigation. 

6. That the status quo of the parties has not changed. 

7. That the matter is on the pre-trial calendar and can 
be reached for an early trial. 

8. For reasons set forth in the attached affidavit. 

And for such other and further reasons as will be called 
to the attention of the Court at the hearing hereof. 

SAMUEL B. BROWN, 
Attorney for Defendant. 




25 


41 Affidavit in Support of Motion 

District of Columbia, ss: 

Samuel B. Brown, being first duly sworn on oath de¬ 
poses and says that he is attorney for defendant, W. J. 
Balmer; that this cause of action came on for pre-trial 
before Mr. Justice McGuire when a discussion arose off 
the record as to the possibility of compromising the mat¬ 
ter ; that affiant advised the Court that litigation was pend¬ 
ing in the State of Florida involving the same counter¬ 
claim which Balmer filed in this case and any compromise 
of this cause could not affect that litigation, as his client 
did not wish to relinquish his counterclaim filed in the 
Federal Courts of Florida. That thereafter, Mr. Justice 
McGuire called in the shorthand reporter, Mr. H. S. Middle- 
miss, and dictated a memorandum wherein affiant was to 
prepare a release to be submitted to the plaintiff calling 
for the release of plaintiff’s claim for the sum of Five 
Thousand Dollars ($5,000.00) and “that the other litiga¬ 
tion would not be a condition to the settlement’’. At that 
time affiant was under the impression and believed that the 
latter statement was sufficient to set forth the understand¬ 
ing that he had both with the Court and with counsel for 
the plaintiff with regard to the settlement; that thereafter 
counsel returned to his office and prepared a release incor¬ 
porating therein the terms which he thought and believed 
were the terms of the release entered into before Mr. Jus¬ 
tice McGuire; the release was thereafter submitted, to 
counsel for plaintiff who rejected same and who in turn 
prepared and submitted an unexecuted release which has 
been rejected by defendant as not conforming to the agree¬ 
ment, and not in accordance with affiants statements 

42 at pre-trial. At the same time, in the Federal 
Court of Florida, plaintiff interposed a defense 

claiming settlement of this case. This action was contrary 
to the understanding of the parties, and did not conform 
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to the instruction of defendant, and counsel advised Mr. 
Justice McGuire that he could not and did not have author¬ 
ity to compromise the matter on any other basis except 
that which appeared in the release prepared by him; there¬ 
after, Mr. Justice McGuire held that the release submitted 
by plaintiff was satisfactory. Defendant, W. J. Balmer, 
has been in Chicago, Illinois during the pendency of these 
negotiations and refuses to ratify or accept the release 
which has been offered because it does affect the litiga¬ 
tions in Florida and it is his desire and wish to proceed 
with the trial of this case. Affiant further shows the 
Court that it would be a hardship on defendant to enforce 
the purported stipulation and that the status quo of the 
parties is not in any way changed and that this matter is in 
the pre-trial stage; that there is an honest difference of 
opinion as to the meaning of this release submitted by the 
plaintiff; that it does not express the real meaning of the 
parties and certainly the intention of the defendant is not 
expressed, nor is your affiant able or authorized to make 
such an offer. 

WHEREFORE affiant prays that the matter be set for 
pre-trial; that the memorandum be stricken from the rec¬ 
ord and the case be tried at the earliest possible date. 

SAMUEL B. BROWN. 

Subscribed and sworn to before me this 14th day of May, 
1946. 

* HARRY SAIDMAN, 

Notary Public, D . C. 


43 \ Release 

This agreement of release made and executed this 28th 
day of February 1946 by Robert W. Ashley; 
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WHEREAS, Robert W. Ashley has instituted an action 
in the District Court of the United States for the District 
of Columbia entitled Robert W. Ashley vs. the Atlas Manu¬ 
facturing Company and W. J. Balmer, Civil Action No. 
21298, which is pending in said Court, and 

WHEREAS, Robert Hunt and Perley Rogers have filed 
intervening petitions alleging an interest in the said con¬ 
tract in suit and by Order of Court have been permitted 
to intervene, and 

WHEREAS, the said Robert W. Ashley, the Atlas Manu¬ 
facturing Company and W. J. Balmer have reached an 
agreement for the settlement of the pending suit upon the 
terms and conditions hereinafter set forth, now then this 
agreement of release. 

WITNESS, that for and in consideration of the sum of 
Five Thousand Dollars ($5,000.00) cash to be paid as here¬ 
inafter set forth to the said Robert W. Ashley by the said 
Atlas Manufacturing Company and W. J. Balmer, said 
Ashley does hereby and by these presents forever release, 
discharge and acquit the Atlas Manufacturing Company, 
its associated contractor Sheets Silver Company and W. J. 
Balmer from any and all claims, demands and actions at 
law or equity arising out of the contract in suit, up to any 
including the date of these presents and the said Robert 
W. Ashley does hereby and by these presents agree to enter 
an Order for dismissal of the suit now pending in the Dis¬ 
trict Court of the United States for the District of Colum¬ 
bia entitled Robert W. Ashley vs. Atlas Manufacturing 
Company and W. J. Balmer, Civil Action No. 21298 upon 
said payment. 

It is further agreed that out of the sum of Five Thousand 

Dollars ($5,000.00) the sum of.Dollars 

44 is to be paid by the said Robert W. Ashley to Lucas 
Loving in satisfaction of an attachment before judg- 
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ment, pending in the District Court for the District of Co¬ 
lumbia. 

It is further agreed that the said sum of Five Thousand 
Dollars ($5,000.00) less the amount paid to Lucas Loving 
in satisfaction of the attachment hereinbefore set out shall 
be paid into the hands of the Clerk of the Court of the Dis¬ 
trict of Columbia for the account of said Ashley and to be 
held by said Clerk pending the outcome of an arbitration 
which has been agreed upon, under stipulation by counsel, 
between Robert \Y. Ashley and Robert Hunt and Perley 
Rogers, intervenors, to determine the alleged interests of 
the said Robert Hunt and Perley Rogers in the contract 
in suit. Said fund in the hands of said Clerk shall be sub¬ 
ject to distribution in accordance with the award of the 
arbitrator. 

It is further agreed the settlement hereby made and sub¬ 
sequent intervenor proceedings hereby provided for is pur¬ 
suant to and governed by the pretrial memorandum of 
McGuire, J., made herein on October 15, 1945 and reading 
as follows: 

“Any litigation in any other jurisdiction between 
the parties is not a condition for the settlement set 
forth.” 

It is further agreed that this release shall be binding upon 
the heirs, executors, administrators, assigns and personal 
representatives of the parties hereto. 

IN WITNESS said parties have hereunto set their hands 
and seals the day, month and year hereinbefore written. 

ROBERT A. ASHLEY. 

Witnesses: 

Orix de M. Walker. 
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Meyer J. Sawyer, counsel for the estate of Robert 

45 Hunt, deceased, and Perley Rogers, intervenors in 
the above Civil Action No. 21298, hereby agrees to 

the terms of settlement hereinbefore set out and hereby con¬ 
sents to the dismissal of the action by the plaintiff, Ashley, 
on behalf of the said intervenors. 

MEYER J. SAWYER, 

Counsel for Estate of Robert 
Hunt, deceased, Perley Rogers 
Intervenors. 

Release 

46 This agreement of release made and executed this 

_day of., 1945, by Robert W. Ashley, Robert 

Hunt and Perlev Rogers. 

WHEREAS, Robert W. Ashley has instituted an action 
in the District'Court of the United States for the District 
of Columbia entitled Robert W. Ashlev versus The Atlas 

m 

Manufacturing Company and W. J. Balmer, Civil Action 
No. 21298 which is pending in said Court and, 

WHEREAS, the said Robert W. Ashley is alleged to be 
indebted to Robert Hunt and Perley Rogers, who have filed 
their intervening petitions herein, and by order of Court 
have been made intervenors, and 

WHEREAS, the said Robert W. Ashley and W. J. Bal¬ 
mer and Atlas Manufacturing Company have reached an 
agreement for the settlement of the pending litigation upon 
the terms and conditions hereinafter set forth, now then 
this agreement of release, 

’ WITNESSETH, that for and in consideration of the sum 
of Five Thousand ($5JQ0Q.Q0) dollars, cash to be paid-as 
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hereinafter 1 set-forth, said Robert W. Ashley, Robert Hunt 
and Perlev Rogers do hereby and by these presents forever 
release, discharge and acquit, W. J. Balmer, W. J. Balmer 
and Associates^ Atlas Manufacturing Company and the 
Sheets Rockford Silver Company from any and all claims,- 
demands, or actions at law or equity arising out of any 
transactions between the parties up to and including the 
date of these presents and the said Robert W. Ashley, Rob¬ 
ert Hunt and Perley Rogers do hereby and by these pres¬ 
ents agree to enter an order for the dismissal of the suit 
now pending in the District Court of the United States for 
the District of Columbia entitled, Robert W. Ashley versus 
The Atlas Manufacturing Company and W. J. Balmer, 
Civil Action No. 21298. 

It is further agreed bv Robert W. Ashlev that in consid- 
eration of the payment of the sum of Five Thousand 
($5,000.00) dollars hereunder, that he will not file any 
47 defense nor set up any grounds of defense in a certain 
suit now pending in the District Court of the United 
States for the Fifth Judicial District, State of Florida, 
entitled Robert W. Ashley versus The Miami Machine 
Works, a co-partnership, August P. Ireland, Jr., Vaughan 
Camp, Jr., Roy A. Rice, partners, August P. Ireland, Sr., 
Shepard Broad, attorneys in fact for the Miami Machine 
Works, Miami, Florida and the Mercantile National Bank 
of Miami Beach, Florida, a National Banking Corporation. 

It is further agreed and understood by Robert W. Ashley 
that in further consideration of the payment of the sum of 
Five Thousand ($5,000.00)) dollars as set forth in this 
agreement of release, that in the event the said Robert W. 
Ashley shall recover any monies due him under his contract 
with the Miami Machine Works, a co-partnership consist¬ 
ing of August P. Ireland, Jr., Vaughan Camp and Roy A. 
Rice, partners, and August P. Ireland, Sr., Shepard Broad, 
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attorneys in fact for the Miami Machine Works and the 
Mercantile National Bank of Miami, the said Robert W. Ash¬ 
ley will pay to W. J. Balmer and W. J. Balmer and Asso¬ 
ciates fifty (50%) percent of any such recovery in accord¬ 
ance with the agreement made in this matter by the said 
Robert \Y. Ashlev and W. J. Balmer. 

It is further agreed that out of the sum of Five Thousand 

($5,000.00) dollars the sum of.dollars is to 

be paid to Lucas Loving in satisfaction of an attachment 
before judgment presently pending against W. J. Balmer, 
et al. 

It is further agreed that the sum of Five Thousand 
($5,000.00) dollars less the amount paid to Lucas Loving 

set forth hereinabove shall be paid to.to 

he held in escrow pending the outcome of any arbitration 
or court proceedings between Robert W. Ashley and Robert 
Hunt and Perlcy Rogers, Intervenors. 

It is further agreed and understood that the offer of 
settlement hereunder shall not be construed as any 
48 admission of liability on the part of W. J. Balmer, 
W. J. Balmer and Associates, Atlas Manufacturing 
Company Sheets Rockford Silver Company or any other 
Company named in the pending suit entitled Civil Action 
No. 21298. 

It is further agreed that Robert W. Ashley, Robert Hunt 
and Perley Rogers will execute any further assurances or 
instruments in writing necessary to effectuate this agree¬ 
ment of release. 

It is further agreed that this release shall be binding upon 
the heirs, executors, administrators, assigns and personal 
representatives of the parties hereto. 
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In witness whereof the said parties have hereunto set 
their hand and seal the day, month and year hereinabove 
written. 


Witness: 


50 Certified Record of Official Court Reporter 

Filed: Dec. 11,1945. 

Monday, October 15,1945 

The above-entitled matter came on for hearing at 2:30 
o’clock P. M. on the above date, 

Before 

Honorable Matthew F. McGuire, Associate Justice of the 
District Court of the United States for the District of Co¬ 
lumbia, there being 

Present 

Orin de Motte Walker, Esquire oh behalf of plaintiff; 
Samuel B. Brown, on behalf of Atlas Manufacturing 
Company and W. J. Balmer defendants; 

Following an informal colloquy between the Court and 
counsel named, the Court directed the undersigned Official 
Court Reporter to make note in his record as follows: 

The Court: This is the case in which Atlas Manufactur¬ 
ing Company, et al. are defendants in case No. 21298 

51 in which one Ashley is plaintiff, 

The defendant will pay to Ashley, through counsel, 
five thousand dollars cash in full settlement of said litiga- 
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tion, provided the plaintiff Ashley executes a release with 
reference to the same and procures the discharge of such 
claims as so-called intervenors may have in this case by 
virtue of their intervention. 

Any litigation in any other jurisdiction between the par¬ 
ties is not a condition for the settlement set forth. 

Mr. Brown: That is correct. 

Mr. Walker: That is correct. 

Mr. Brown: I will prepare the release and give him the 
five thousand. 

Thereupon the Court proceeded to the consideration of 
other matters. 


52 Order 

This action coming on for pre-trial hearing on October 
15,1945 upon the claim of plaintiff Ashley, the defense and 
counterclaim of defendants Atlas Manufacturing Company 
and W. J. Balmer and Perley C. Rogers and Robert A. Hunt 
the third party intervenor claims against plaintiff Ashley 
and thereupon in said hearing the plaintiff and defendants 
having stipulated of record for final settlement of all con¬ 
troversies between them excepting litigation between them 
in any other jurisdiction and for attachment of intervenors 
claims to the settlement proceeds upon the consent to arbi¬ 
tration thereof by the several intervenors, upon the con¬ 
siderations on the part of said defendants of payment of 
the sum of Five Thousand Dollars ($5,000.00) into Court 
and on the part of plaintiff and defendants of the dismissal 
of this action in all respects as between them and release 
of claims of either against the other excepting other litiga¬ 
tion as aforesaid and the parties plaintiff and defendants 
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being in disagreement as to expression of the obliga— 
53 tions and releases necessary to give effect to said 
stipulation and having submitted their respective 
drafts and invited the order of the Court for final perform¬ 
ance of said stipulation and the Court being advised, it is 
this fifteenth day of May 1946 

Considered and ordered 

That defendants the Atlas Manufacturing Company and 
"VV. J. Balmer by counsel pay into the registry of the Court 
the sum of Five Thousand Dollars and the intervenors bv 
counsel enter their consents to arbitration of their claims 
and said payment and consent be filed within 10 days after 
entry hereof, and thereupon ordered that this aetion on the 
claim of plaintiff Ashley and the defense and counterclaim 
of defendants be and is dismissed, settled, and that .juris¬ 
diction of the action be and is retained until final deter¬ 
mination of the intervenor rights and for purposes of 
distribution of said payment into Court as the rights of the 
parties thereto may appear. 

MATTHEW F. McGUIRE, 
Justice. 


54 Order 

Upon consideration of the Motion to strike transcript and 
to set cause for pre-trial filed herein the 15th day of May, 
1946, it is by the Court this 17th day of May, 1946 ordered 
that said Motion be and the same is hereby denied. 

MATTHEW F. McGUIRE, 

Justice . 
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93 Amended Reply to the Answer of the Defendant 

the Atlas Manufacturing Company 

In reply to the answer of the Atlas Manufacturing Com¬ 
pany, defendant herein, the plaintiff alleges as follows: 

1. That the answer of the Atlas Manufacturing Com¬ 
pany fails to state a defense. 

2. That the Atlas Manufacturing Company has held 
itself out to be a corporation and shows upon its letter¬ 
heads that the company possesses the officers of president 
and vice presidents; that W. J. Balmer is held out by the 
defendant corporation as one of its vice presidents and as 
such, service upon said W. J. Balmer, vice president, con¬ 
stitutes service upon the defendant corporation. 

3. The plaintiff denies the allegations in the third de¬ 
fense of the Atlas Manufacturing Company and alleges that 
the defendant, the Atlas Manufacturing Company employed 
the said plaintiff as consulting engineer; that as such en¬ 
gineer defendant corporation agreed to the payment of his 
fees; was fully advised as to the amount and terms of pay¬ 
ment of plaintiff’s fees and through whom the fees, due the 

plaintiff, were to be paid. 

94 Wherefore plaintiff prays that the answer of the 
defendant, Atlas Manufacturing Company, be strick¬ 
en as sham and false. 


Reply to Answer and Counterclaim of W. J. Balmer 

1. In reply to the answer of W. J. Balmer, the defendant 
realleges that the action of the plaintiff is based upon a 
written contract executed by the defendant under the terms 
of which the defendant is bound. 

2. In reply to the second defense, plaintiff directs at¬ 
tention to the fact that the allegations therein are ineonsis- 


tent with the third defense which alleges payment under the 
terms of the contract in suit and should be stricken. 

3. In reply to the third defense, plaintiff admits having 
received the amount set out in plaintiff’s complaint under 
the Sheets-Rockford Silver Company’s contract and alleges 
that defendant has made no accounting for the sum in excess 
of the amount received by plaintiff, out of which sum, de¬ 
fendant was to pay certain claimants. These claimants 
deny having received payment and defendant is liable to 
the plaintiff for said sum, unless defendant can account 
for the same in accordance with the agreement between the 
plaintiff and defendant. 

4. In reply to the fourth defense, plaintiff denies that 
there is any sum due the defendant from the plaintiff. 

5. In reply to the fifth defense, plaintiff leaves the de¬ 
fendant to his proof. 

6. Plaintiff’s liability to pay defendant Balmer 50% 
of plaintiff’s fees on the Miami Machine Works contract is 
contingent upon the defendant Balmer’s carrying out the 
agreement made with plaintiff, whereby plaintiff and de¬ 
fendant Balmer were to share equally in the profits of all 

contracts made by either plaintiff or defendant Bal- 
95 mer and that the consideration was the promise so 
to share profits. That defendant has failed and re¬ 
fused to pay the plaintiff one half of the profits derived 
from the contracts listed in the amended complaint. That 
defendant has received full payment of profits on all of 
said contracts so listed while plaintiff has received nothing 
upon the contract, which is the basis of the counterclaim. 
The refusal of the defendant to abide by the terms of his 
agreement to share equally with plaintiff the profits on the 
contracts so listed, nullifies plaintiff’s agreement to share 
equally with defendant the profits on the Miami Machine 
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Works contract and the counterclaim fails for want of con¬ 
sideration. 

7. The plaintiff alleges the Court is without jurisdiction 
of the counterclaim by reason of the nonresidence of the 
partners of the Miami Machine Works Company and lack 
of jurisdiction to adjudicate the subject matter of the coun¬ 
terclaim and the counterclaim should be stricken. 

8. The plaintiff denies ever having received any money 
for engineering fees from the Miami Machine Works Com¬ 
pany and further alleges that the counterclaim has not 
matured, is uncertain and undetermined and does not state 
a cause of action against the plaintiff and should be stricken. 

9. That the defendant has made an election from whom 
he expects to receive payment and has notified the Miami 
Machine Works Company to pay the defendant direct, and 
having made such election is barred from asserting a coun¬ 
terclaim against the plaintiff and the counterclaim should 
be stricken. 

Wherefore, plaintiff prays that the counterclaim of the 
defendant be stricken. 

ORIN de MOTTE WALKER, 
Attorney for Plaintiff, 

815-15th Street, 

Washington, D. C. 

96 This is to certify that a copy of the amended reply 
to the answer of the defendant, The Atlas Manufac¬ 
turing Company, and of the reply to the answer and counter¬ 
claim of W. J. Balmer were mailed postage prepaid to 
Brown and Brown, Colorado Building, Washington, D. C., 
attorneys for the defendants, this 9th day of April, 1945. 

ORIN de MOTTE WALKER. 
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112 Memorandum Opinion. 

This matter came on to be heard at pre-trial. There was 
an informal colloquy as the record indicates, by the Court 
and counsel, in which the suggestion of settlement was made 
and agreed upon between the parties. The Court then di¬ 
rected the official court reporter to make an official record 
of the terms of the settlement which was done, and which 
is brief and to the point. It will be noted that counsel for 
defendants commented upon the fact that the terms of set¬ 
tlement, as dictated by the Court, were correct and further 
it will be noted (R. 2) that counsel for defendants cate¬ 
gorically stated: “I will prepare the release and give him 
the five thousand.” This has not been done. 

While as a matter of law it is true, strictly speaking, an 
attorney has no right without special authority, to make 
a compromise for his client, in this case no question was 
ever raised as to counsel’s authority until subsequent to 
the pre-trial proceeding when counsel for defendants ad¬ 
vised counsel for the plaintiff that the releases embodying 
the terms of the settlement thus recorded, were not to be 
executed. The record speaks for itself and this Court is of 
the opinion that both counsel and client should be bound 
by the solemn statement thus made in open Court, dictated 
by the Court to the official court reporter so that there would 
be no misunderstanding, as to the terms of settlement and 
not only affirmed by counsel for the defendant but buttressed 
by his further statement: “I will prepare the release and 
give him the five thousand.” This was a categorical, un¬ 
ambiguous, unequivocal statement which could lead 

113 to no other conclusion both in the minds of opposing 
counsel and the Court, but that counsel had full au¬ 
thority in the premises to negotiate and enter into this set¬ 
tlement. If, as a matter of fact, counsel had no authority, 
then the resulting difficulty is one that is a matter of ad- 
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justment between him and his client. In the meantime, 
plaintiff has lost his place on the trial calendar, and, pre¬ 
sumably prejudiced in other respects. 

I find it difficult and am loathe to believe under the cir¬ 
cumstances here set forth that counsel should make such a 
categorical statement without authority and I can only con¬ 
clude that it is the defendants who now are seeking to avoid 
consummation of a settlement into which they voluntarily 
entered. 

MATTHEW F.McGUIRE, 
Associate Justice . 

July 31, 1946. 


114 Motion for Rule to Show Cause 

Piled August 19,1946. 

Chas. Stewart, Clerk. 

Plaintiff moves the Court: 

By entry of appropriate order to hold the defendants in 
contempt or to show cause to the contrary on or before a day 
certain as fixed in said order. 

For cause: 

By order duly entered on May 15, 1946, and thereafter 
always in full force and effect for due performance, defend¬ 
ants were required within ten days after entry to pay into 
Court the sum of Five Thousand ($5000.00) Dollars to be 
subject to claims of the intervenors free of any claims upon 
defendants. 

Defendants do fail and continue to fail and refuse to per¬ 
form said Order, by said payment. 
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.By said failure and refusal plaintiff and intervenors are 
prevented from further proceedings, to their consequent 
loss and damage. 

Points and Authorities are annexed. 

ORIN de M. WALKER, 

Counsel for Robert W. Ashley, 
Plaintiff . 

August 17, 1946. 


115 Order 

On consideration of the motion to direct the clerk of the 
District Court to prepare and transmit to the United States 
Court of Appeals the two certain documents set out in said 
motion, the memorandum opinion of Justice McGuire filed 
July 31, 1946 and the motion for a rule to show cause filed 
August 19,1946, as part of the record on appeal in the above 
entitled cause, it is this 18tli day of September 1946 

ORDERED 

That the clerk of the District Court prepare forthwith a 
supplemental record containing the memorandum opinion 
of Justice McGuire filed July 31,1946 and the motion for a 
rule to show cause filed August 19, 1946 and transmit the 
same to the United States Court of Appeals as part of the 
record on appeal in said cause. 

JAMES PROCTOR, 
Justice. 
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IN THE 


United States Court of Appeals 

District of Columbia 


No. 9369. 


Atlas Manufacturing Company, et al., Appellants, 

v. 

Robert W. Ashley, Appellee. 


Appeal from the District Court of the United States for 
the District of Columbia. 


APPELLEE’S BRIEF. 

This is an appeal from an order of the Pre-Trial Court 
entered by consent of the parties, and founded upon a stipu¬ 
lation. 


STATEMENT OF CASE. 

This case was filed in the fall of 1943 for the recovery of 
engineering fees and an accounting, under a written contract 
dated June 15, 1942. (App. 5-6). Numerous pleadings were 
filed and finally an agreement for settlement was reached 
in the summer of 1945 and on October 1945, before the 
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Pre-Trial Court, this agreement was presented to the Court, 
which caused the Court Reporter to take down the agree¬ 
ment or stipulation. After it had been taken down, it was 
read to counsel for appellants and appellee and both coun¬ 
sels stated that it was a correct statement of the agreement 
for settlement. (App. 32-33). This agreement was made 
October 15, 1945. 

It will be noted that counsel for appellants stated he 
would prepare a release to be signed by Ashley (Appellee). 
Also that the agreement provide Ashley was “to execute a 
release”. 

Counsel for appellants did not prepare or submit a form 
of release for execution until the week before Christmas, 
the 23rd of December, 1945, if counsel remembers the date 
correctly. (App. 29-30-31-32). The release prepared and 
submitted to appellee went so far afield from the agreement 
and stipulation that it was rejected by Appellee. 

Appellee then drew and submitted a signed release on the 
28th day of February, 1946 (App. 26-27-28) and presented 
it at a hearing on that date to the Pre-Trial Court. It having 
been previously rejected by counsel for appellants, counsel 
for appellee requested a ruling by the court as to which of 
the two releases conformed with the stipulation of October 
15, 1945. The court ruled that the release filed by appellee 
(App. 26-27-28) was in conformity with the stipulation. This 
approval was written on the release filed by Appellee but 
in making up the record it does not appear on appellee’s 
release, or appear in the appendix. It reads as follows: 

“This release conforms with the stipulation 

Matthew F. McGuire 4/15/46.” 

On March 26, 1946 the justice of the Pre-Trial Court had 
entered upon the record a memorandum (App. 22) setting 
out 

“I consider the parties bound by the Pre-Trial stip¬ 
ulation.” (See inter alia Whitmire v. Partin, 2 F. R. D. 
831). 
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Nothing had been intimated by counsel for appellants to 
the court or counsel for appellee that there was any limita¬ 
tion on his authority to act for appellants on October 15, 
1945. If there was any limitation to his authority, why did 
he wait until April 15, 1946 to advance the point? The 
elapsed time from October 15, 1945 to April 15, 1946 is six 
months, during all of which time the alleged limitation of 
authority apparently never occurred to counsel for appel¬ 
lants. 

The claims set forth by counsel for appellants, about his 
lack of authority, after this length of time, hardly seems to 
have been made in good faith, and the statement of appel¬ 
lants’ counsel must be considered in the light of what took 
place and the time in which appellants’ counsel could have 
clarified his position, if it truly required clarification. 

On May 15,1946 the final order was entered (App. 33-34), 
providing for the payment of the judgment of Five Thou¬ 
sand Dollars ($5,000.00), which had been entered by consent 
of counsel on October 15,1945, into the registry of the court 
within ten days. 

At the same hearing, May 15, 1946, and just before the 
entry of the final order, counsel for appellant filed a motion 
to strike the stipulation (App. 24) and affidavit in support 
(App. 25-26) and the court denied the motion, on the same 
date. (App. 34). 

Notice of Appeal was served on counsel for appellee on 
June 14, 1946. 

Appellants did not file any bond with notice of appeal 
as prescribed by F. R. C. P. 73c and did not apply to this 
court for leave to file a cost bond until August 17th and 
then for the alleged cause of “inadvertent” forgetfulness. 
The motion was granted by this court on August 28,1946. 

On October 1,1946 the matter came up for hearing before 
the trial court on a motion of appellee for a rule to show 
cause why appellants should not be held in contempt. (App. 
39). During the hearing, the court asked counsel for appel¬ 
lants if a bond had been filed in appeal and counsel answered 
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it had not been filed, whereupon the court fixed the amount 
of the bond in the sum of Seven Thousand Five Hundred 
Dollars ($7,500.00) and required that it be a supersedeas 
bond. An excerpt of the record of the hearing certified by 
the court reporter has been lodged with this court. 

On October 15, notwithstanding the order of the trial 
court, appellant disregarded the order and filed a cost bond 
of Two Hundred and Fifty Dollars ($250.00) presumably 
by virtue of the order of this court, allowing the filing of a 
cost bond. 

It seems important that the court should have a chrono¬ 
logical statement of the litigation from the date of the 
stipulation to the present, as just outlined. 

STATEMENT OF POINTS. 

There are three points in the instant case which are 
submitted as determinative of the relief prayed for. 

1. A consent decree, stipulated by counsel and approved 
by the court is not appealable. 

2. The right of appeal, without compliance with the order 
of the Pre-Trial Court as to the amount and character of 
bond to be filed in order that the appeal be perfected for 
consideration of the Appellate Court. 

3. Whether the stipulation which was entered into between 
counsel and approved by the Pre-Trial Court is binding 
upon appellants. 

SUMMARY OF THE ARGUMENT. 

Point I. 

When the parties enter into a stipulation in open Court 
to settle a cause of action, the agreement being taken down 
by the Court Reporter, and read back to counsel by* the 
court, and agreed to by both counsel, and entered in the 
record of the court, as a decree of the court settling the 
action, is a consent decree. Such a consent decree is 
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held not to be appealable. This is the rule of the courts, as 
well as this court. The following citations support the rule: 

“Where parties stipulate that in a pending case the 
decree shall be rendered * * * and the decree is entered 
conformably with the stipulation, an assignment of 
error will not lie to it.” McCafferty et al. v. Celluloid 
Co., 104 F. 305. 

“Consent decree, even though of interlocutory na¬ 
ture, within purview of pleadings and scope of issues 
is valid and binding on all parties consenting and not 
open to direct appeal nor collateral attack.” Curry v. 
Curry, 79 Fed. (2) 172 affirming judgment of D. C. Su¬ 
preme Court. 

“A ‘consent decree’ is an agreement of the parties 
approved by court and is not in a strictly legal sense a 
judicial sentence, but is in the nature of a solemn ‘con¬ 
tract’ and is, in effect, an admission by the parties that 
the decree is a just determination of their rights upon 
the real facts in the case had such facts been proved. 

“A consent decree is an agreement of the parties 
under the sanction of the court interpreted as an 
agreement. Such a decree is so binding as to be abso¬ 
lutely conclusive upon the consenting parties, and it 
can neither be amended or in any way varied without 
a like consent, nor can it be re-heard, appealed from or 
reviewed upon a writ of error and the one only way in 
which it can be attacked or impeached is by an original 
bill alleging fraud in securing the consent. A ‘consent 
decree’ as the court views it, is an agreement between 
the contending parties in the case, such agreement 
meeting with the approval of the court. That, of course, 
cannot be appealed from.” U. S. v. Hartford Empire 
Co., 1 F. R. D. 424. 

“It is elementary law that all the defendants having 
consented to the decree they are estopped from attack¬ 
ing it upon appeal and a defendant who consented to 
entry of decree would be barred by estoppel from 
attacking it upon appeal.” U. S. v. Inst, of Carpet 
Manufacturers of America, 1 F. R. D. 636. 

“Where a decree entered by consent is properly a 
• settlement of a controversy, its terms will not be con- 


6 


fined to matters alleged at the pleadings but will con¬ 
strue to include all matters which the parties intended 
to be subject of settlement and compromise.” Nash¬ 
ville C. and St. L. R. Co. v. U. S., 113 tJ. S. 261. 

“Court after entering of decree could not review 
decision. Consent decree has same force and effect as 
any other judgment.” Utah Power and Light Co. v. 
U. S., 42 Fed. (2) 304. 

“After trial court has exercised discretion in refus¬ 
ing to set aside decree pro confesso, reviewing court 
has no right to interfere, unless a plain case of abuse 
of discretion is established.” Bush v. Bush, 63 Fed. (2) 
134. 

“Courts have the general power of entering judg¬ 
ment by consent of the parties, and a judgment may 
properly be entered by a court for the purpose of 
carrying out a settlement and compromise of a suit. 
When made by consent, it is presumed to be made in 
view of the existing facts, and that these were within 
the knowledge of the parties.” 15 R. C. L. 653; Burgess 
v. Seligman, 107 U. S. 20, 2 S. Ct. 10, 27 U. S. (L. ed.) 
359; Rankin v. Schofield, 71 Ark. 168, 66 S. W. 197, 70 
S. W. 306, 100 A. S. R. 59; Gilmore v. Carman, 1 
Smedes & M. (Miss.) 279, 40 Am. Dec. 96; Bank of Mon¬ 
roe v. Widner, 11 Paige (N. Y.) 529, 43 Am. Dec. 768. 

“The court does not possess any arbitrary power to 
change a consent judgment or to modify it. Nor will a 
court set aside a decree winch the parties stipulated 
might be entered in the cause, if the terms of their 
agreement have been complied with.” 15 R. C. L. 646; 
Bank of Glade Spring v. McEwen, 160 N. C. 414, 76 
S. E. 222, Ann. Cas. 1914C 542. 

“A judgment or decree of a court having jurisdiction 
of the subject matter, and rendered by consent of the 
parties, though without any ascertainment by the court 
of the truth of the facts averred, is as binding and 
conclusive between the parties and their privies as if 
the suit had been an adversary one, and the conclusions 
embodied in the decree had been rendered upon contro¬ 
verted facts and due consideration thereof by the 
court.’.’ 15 R. C. L. 646; Adler v. Van Kirk Land, etc., 
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Co ., 114 Ala. 551, 21 So. 490, 62 A. S. R. 133; Short v. 
Taylor, 137 Mo. 517, 38 S. W. 952, 59 A. S. R. 508; 
Crouse v. McVickar, 207 N. Y. 213, 100 N. E. 697, 45 
L. R. A. (N. S.) 1159; Simmons v. McCullin, 163 N. C. 
409, 79 S. E. 625, Ann. Cas. 1915B 244. 

“The defendant by its own action removed itself 
from the provisions of the statute by the making of 
stipulation which was accepted by the defendants. It 
could make no other claim in view of the clear unam¬ 
biguous statement in the stipulation and was bound 
thereby.” TJ. S. v. Certain land in the City of St. Louis, 
Mo., 58 Fed. Supp. 305. 

Point II. 

The jurisdiction of the trial court in the fixing of the 
amount of the bond is well established, and this court will 
not interfere with the court below. This jurisdiction over 
its judgment remains in the court unless a bond to stay 
proceedings is filed and approved. No such bond has been 
filed in this appeal. Unless the amount of the bond as fixed 
by the court below is filed, the substitution of bond of 
another kind and in a different sum does not cure the defect 
and the appeal is not perfected and must be dismissed. 

“The amount of appeal bond rests in the discretion 
of the trial court whose action will not be disturbed 
when it does not appear that the trial court went beyond 
its limitation of its authority so that appellee is exposed 
to irreparable loss.” Phillips v. Governor & Co., 79 
Fed. 2nd 971. 

“The Supreme Court will not revise the exercise of 
judicial discretion by the judge below in determining 
the amount of a supersedeas bond.” Jerome v. McCar¬ 
ter, 88 U. S. 17. 

“The amount of a supersedeas bond as well as the 
security are matters to be determined by the judge 
below and this discretion will not be interfered with by 
the Supreme Court.” Mex. Nat’l. Con. Co. v. Reusens, 
118 U. S. 49. 
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“The discretion of the trial judge as to the sufficiency 
of the appeal bond is not reviewable on appeal.” New 
Orleans Insurance Co. v. E. D. Albro. Co., 112 U. S. 506. 

Point m. 

The rule as to the binding character of a stipulation is 
well established, and is the rule of the U. S. District Court 
for the District of Columbia, being Rule 17, which provides, 
that a stipulation made in open court, taken down by a 
court reporter, and approved by the court is binding upon 
the parties. 

“Rule 17. Stipulations 

Requisites of, A stipulation in an action will not be con¬ 
sidered by the Court unless the same be in -writing 
signed by the party to be bound thereby or his attor¬ 
ney; or made before the Court or a master at a hear¬ 
ing stenographically reported; or made in the taking 
of a deposition and recorded by or at the direction 
of the officer before whom the deposition is being 
taken.” 

The following citations are in point and conclusive: 

“A solemn statement in open court by plaintiff’s 
attorney of record that the plaintiff would not amend 
complaint against third party defendant and would 
seek no damages against third party defendant would 
be binding on plaintiff so as to require dismissal of 
third party complaint.” Whitmire v. Partin, 2 F. R. D. 
83; F. R. C. P. 14 (a) 28 U. S. C. A. following section 
723 C. 

‘ * Court will compel observance of oral stipulation by 
the counsel in case party acts upon faith thereof.” 
William Lane, Inc. v. Shelby Shoe Co., 45 Fed. 2, 581; 
People v. Stephens, 42 N. Y. 306; Mut. Life Ins. Co. v. 
O’Donnell, 146 N. Y. 275, 280. 

“A stipulation between parties to a suit, filed in 
court, has the same effect and potency as an order of 
the court, agreed to between parties, to the same pur- 
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pose.” Brookings State Bank v. Federal Reserve Bank, 
291 Fed. 659. 

“With respect to stipulation in the instant case the 
judge stated, ‘I think the parties were dealing at arm’s 
length and see no ground for the defendant’s saying 
that he was misled into making the stipulations.” Cen¬ 
tral Trust Co. of N. Y. v. Treat, 192 Fed. 942. 

“Stipulation between counsel in a cause cannot be 
withdrawn by one party without consent of the other 
except by leave of court upon cause shown.” Muller v. 
Dows, 94 U. S. 238. 

“Consent of counsel to orders and judgments made 
in the progress of a cause and intended to promote the 
interest of his client is binding on the client; a com¬ 
promise settlement made in good faith by counsel 
through the client is an infant when sanctioned by the 
court and embodied in the decree being binding.” 
Glover v. Bradley, 233 Fed. 721. 

“Where it was stipulated between counsel for all 
parties that in case of the affirmance of a master’s re¬ 
port, complainant should recover all parties were con¬ 
cluded by the stipulation as to the amount due.” 
Gage v. Smyth Mercantile Co., 160 Fed. 425. 

“A stipulation to settle controversies or to assist a 
court in deciding them ought not to be discouraged by 
a narrow and unreasonable construction that would 
defeat the manifest intention of one of the parties ac¬ 
ceded to by the other.” Arkansas Valley and Sugar 
Beet and Irrigated Land Co. v. Ft. Lyon Canal Co., 
173 Fed. 601. 

“Stipulations at pre-trial proceedings are binding 
upon the parties.” Geopulos v. Mandes, 35 Fed. Suppl. 
276. 

“A pre-trial stipulation made part of pre-trial order 
was binding.” Ringling Bros., Barnum & Bailey com¬ 
bined shows, Inc. v. Same, 119 Fed. Rep. 2nd 584. 

“In action against the United States under the 
Tucker Act, the Government was bound by statement 
of United States attorneys’ representatives at pre- 
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trial conference that under certain contracts or causes 
of action, there were no disputes as to the facts/ * 
F. R. C. P. 16; Daitz Flying Cory. v. U. S., 4 F. R. D. 
372. 

REPLY TO POINTS ON WHICH APPELLANTS RELY. 

In reply to Points 1,11 and 111 relied upon by Appellants: 
The wording of Rule 17 of the Rules of Procedure of the 
U. S. District Court for the District of Columbia, clearly 
discloses that the error alleged, did and does not exist. The 
Rule does not make it a prerequisite for a stipulation to be 
binding that it must be reduced to writing, and signed by 
counsel. The procedure followed by the Justice of the Pre- 
Trial Court followed the rule, and the citations establish 
the correctness of the procedure, and that the stipulation is 
binding on appellants. 

What happened was this: The Justice of the Pre-Trial 
Court, discussed with counsel the terms upon which a set¬ 
tlement of the action could be made, after an oral agreement 
had been reached. The Court dictated the terms of agree¬ 
ment to the Court Reporter who reduced it to writing. It 
was then read back to counsel, both of whom agreed that it 
represented the agreement. (App. 32-3). 

In reply to Point IV the two forms of releases which 
appear in the appendix were submitted to the Pre-Trial 
Court to determine which conformed to the stipulation, the 
one signed by Ashley (App. 26-7-8) and the one submitted 
by counsel for appellants. (App. 29-30-31-32). The releases 
speak for themselves, when considered in relation to the 
stipulation of October 15, 1945. (App. 32-33). The one sub¬ 
mitted by Ashley was duly signed and witnessed and in 
good faith, and the other, that of Appellant Balmer, needs 
no comment as to its conformity. 

The Justice of the Pre-Trial Court was thoroughly fa¬ 
miliar with what took place when the consent decree or 
stipulation was made, knew what a release which would 
conform with the decree should contain and decided that 
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the release filed by Ashley, Appellee, fully met the terms of 
the agreement which had been made, and held the appellants 
bound by it. (App. 22). 

In reply to Points V and VI, the Court cannot of its own 
action cancel and set aside an agreement made between the 
parties to litigation. The parties would have to agree among 
themselves to set aside the agreement. The order of May 
15, 1946, was the only proper order which the court could 
enter by virtue of the agreement and in view of the consent 
decree which had been entered on the record. 

“Stipulation between counsel in a cause cannot be 
withdrawn by one party without consent of the other.” 
Muller v. Dows, 94 U. S. 238. 

It was the agreement that the suit should be settled, dis¬ 
missed, upon the payment by appellants to appellee the sum 
of $5,000.00 and appellee was to execute a full release pro¬ 
tecting appellants from claims of intervenors. In order to 
fully protect the intervenors the release provided for the 
payment of the money into the Registry of the Court, as set 
out in the order of May 15, 1946. (App. 33-4). 

In reply to Point VII, the Atlas Manufacturing Company 
was a party defendant, was represented by counsel Brown, 
filed an answer and was the party from whom defendant 
Balmer was to receive the payment of the Engineering fees 
(App. 5-6) which w^ere then to be paid to Ashley, and said 
Balmer was a Vice President of the Atlas Manufacturing 
Company as its stationery disclosed, and the inclusion of 
Atlas Manufacturing Company in the order of May 15, 
1946 was in order. 

In reply to Point VIII, it must be noted that the first time 
counsel raised the point of misunderstanding (?) the stip¬ 
ulation or the limit of authority of counsel for appellants, 
was not suggested by appellants’ counsel until April 15, 
1946, six months after the making of the stipulation. Counsel 
for appellee was present at all hearings in the cause and 
never heard counsel for appellant ever raise in court, the 
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points set out in paragraph 8 on page 5 of appellants’ brief, 
and this fact is confirmed by the statement of the Pre-Trial 
Justice in his Memorandum Opinion (App. 38-9) and 
raises the question of the good faith of appellants. 

In reply to Point IX, there was no error in the dismissal 
of the counterclaim, the purpose in the settlement of the 
litigation was to finally dispose of it in this jurisdiction, 
and appellants were not restricted in pursuing any right, 
claim or remedy in any other jurisdiction, and the consent 
stipulation so provided. 

It has been held that when an attorney assumes the right 
to exercise a power and does exercise it, it is not to be 
presumed that this was done without lawful authority, and 
slight evidence in such a case may be sufficient to authorize 
the belief that he was clothed with all the power he assumed 
to exercise. 2 R. C. L. 998; East Line R. R. Co . v. Scott, 72 
Tex. 70, 10 S. W. 99, 13 A. S. R. 758. 

“It is generally held that the control of the attorney, 
as such, over the conduct of the cause authorized him 
to bind his client by a confession of or consent to judg¬ 
ment, and that an agreement by him that judgment may 
be taken against the client is binding.” Pacific R. Co. v. 
Ketclium, 101 U. S. 289; Ileferman v. Burt, 71 Am. 
Dec. 445; Dunman v. Hartwell, 9 Tex. 495, 60 Am. Dec. 
176. 

“It is the constant practice of courts to make vari¬ 
ous orders finally disposing of actions upon the agree¬ 
ment of the counsel for the parties expressed orally in 
open court, and these orders have the same effect as 
if made upon the personal consent of the parties, and 
in the absence of fraud or mistake are conclusive. It 
is generally held that an attorney, employed as such 
to represent his client, may, as an incident of his im¬ 
plied authority over the conduct of the case, consent to 
the entry of a judgment or decree against his client.” 
15 R. C. L. 644; Beliveau v. Amoskeag Mfq. Co .. 68 
N. H. 225, 40 Atl. 734, 73 A. S. R. 577, 44 L. R. A. 167; 
Adkins v. Bryant, 133 Ga. 465, 66 S. E. 21,134 A. S. R. 
211 .” 
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In reply to Point X, there was never any idea or discus¬ 
sion of any withdrawal of the offer of settlement. There was 
a full agreement to a settlement and the terms were spe¬ 
cifically set out. The offer was not withdrawn by appellants, 
as alleged, prior to Feb. 28, 1946, when the court approved 
the release executed by appellees. Appellants’ statement is 
incorrect. 

ARGUMENT. 

There is no conflict between the order of May 15, 1946 
(App. 33-34) and the Stipulation of October 15, 1945 (App. 
32-33), and the release signed by Ashley covers the under¬ 
standing between counsel at the time the stipulation of 
October 15, 1945 (App. 32-33) was made, and appellee 
acting upon it secured and filed the consents of the Inter- 
venors to arbitrate their claims. 

The stipulation of October 15, 1945 (App. 32-33) was by 
its very nature a judgment by consent to be entered against 
appellants. 

By reference to the order it will be noted the provision is 
made for the adjustment of claims of intervenors, counsel 
for appellant was greatly interested in them, he impleaded 
them in his answer, and was insistent that any settlement 
must take their claims into account. It was therefore deter¬ 
mined in order to protect appellants, that the judgment be 
paid into the registry of the court, to be held there until 
their claims had been settled by arbitration, appellee se¬ 
cured agreements from the intervenors to arbitrate, and 
filed them with the court, as set out in the order of May 15, 
1946. (App. 33-34). Everything was done, to carry out the 
wishes of appellants and in accordance with the provisions 
of the stipulation (App. 32-33), appellee relying upon the 
terms of the stipulation. 

Appellants state other litigation was pending in Florida. 
The stipulation states that “any litigation in any other 
jurisdiction between the parties is not a condition for the 
settlement set forth”. From the foregoing it can be easily 
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determined that there is and was no ground for any mis¬ 
understanding as alleged by appellants, and that they are 
now only seeking to avoid carrying out the terms of settle¬ 
ment. Appellants are free to file or litigate any action in 
any other jurisdiction. The argument advanced is legally 
baseless, as a matter of misunderstanding. 

According to the argument advanced, the error was in the 
court for approving the agreement and stipulation and 
continuing to do so, when appellants wanted to change their 
minds. The court could see no justification for nullifying 
the stipulation. There appears no other error. 

As to the point that the court was seasonably informed, 
the chronological sequence, set out in the statement of the 
case, shows that six months elapsed before counsel for 
appellants discovered his alleged lack of authority to settle. 
Nor was any mention made to counsel for appellee until 
April 15,1946, and appellee’s release was executed and filed 
on February 28, 1946. 

Special attention is directed to the memorandum of the 
court which appears in the appendix pages 38 and 39 in 
which the justice reviews the facts, and quoting the last 
paragraph: 

“I find it difficult and am loathe to believe under the 
circumstances here set forth that counsel should make 
such a categorical statement without authority and I 
can only conclude that it is the defendants who now are 
seeking to avoid consummation of a settlement into 
which they voluntarily entered.” 

CONCLUSION. 

There can be no other conclusion but that a consent decree 
is not subject to appeal. To allow an appeal under such 
circumstances would be to permit an appeal based upon 
the error of the appellant. Upon this ground alone, appeal 
should be dismissed. 

The trial court has jurisdiction over its own judgments 
and to fix the bond in appeal under F. B. C. P. 73c. It has 
exercised the authority therein provided. No appeal can 




15 


bo perfected without the filing of a bond of the character 
prescribed and in the amount fixed by the Trial Court. 

It is submitted: 

That Rule 17 of the District Court provides that a stip¬ 
ulation made under the circumstances as presented in this 
case is binding, and the decisions cited hold that appellants 
are bound by the stipulation. Rule 16, F. R. C. P. 

That there was no error on the part of the Pre-Trial 
Court in holding appellants to the terms of the settlement 
and that the stipulation is binding. 

That the release filed by appellee fully conforms to the 
terms of the stipulation and was approved by the Pre-Trial 
Justice, and that appellee has fully performed the terms 
of the stipulation. 

That the chronology of events show appellants did not 
act seasonably or in good faith, but are seeking to avoid the 
agreement of settlement, by claims which are at best of 
doubtful authenticity. 

That appellants are denied no legal rights to pursue their 
claims, if any there be, by the terms of the stipulation in 
any other jurisdiction. 

That appellee secured the consent of the intervenors, 
with great difficulty, to agree to a settlement of appellee’s 
claim for the sum of $5,000.00, and to arbitrate their claims. 

Appellee respectfully submits that the appeal be dis¬ 
missed and that the judgment of the Pre-Trial Court be 
affirmed with costs and attorney fees. 

Orin deM. Walker, 

815 15th Street, N. W., 
Washington 5, D. C., 
Attorney for Appellee. 


